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September 16, 2003

Ray Delong ﬁEg%EgE i

Sioux Valley Energy 0cT 08 2003

P.O. Box 216 ¥

Colman, SD 37017 SOUTH DAKOTA PUBLIC
o T UTILITIES COMMISSION

Emie Huizenga

First Rate Excavate

1500 East 39" St. North
Sioux Falls, SD 57104

Under the authority granted by SDCL 49-7A-22, the Enforcement Committee of the South
Dakota One Call Notification Board met on September 12, 2003, to determine whether there is
probable cause to believe that a violation has occurred relative to Complaint 0C03-009 filed by
Sioux Valley Energy against First Rate Excavate.

By a unanimous vote of the Enforcement Committee, the recommended resolution to the alleged
violation included in this complaint was determined to be as follows:

Alleged Violation of SDCL 49-7A-5

1. The Enforcement Committee found that there was probable cause that First Rate
Excavate had violated SDCL 49-7A-5 by commencing excavation prior to the
start date and time on ticket number 031910295 identified in the complaint.

2. The Enforcement Committee found that there was probable cause that the
employees of First Rate Excavate were aware that the start date and time on
ticket number 031910295 had not passed when they commenced excavation
activity.

3. The Enforcement Committee recommended that under SDCL 49-7A-19 the
following penalty be assessed as resolution to this complaint.

The committee recommends a penalty of one thousand dollars ($1000.00) with
six hundred dollars ($600.00) suspended on the basis that First Rate Excavate
fully comply with SDCL 49-7A and ARSD Atrticle 20:25 for twelve months
following acceptance of resolution of Complaint 0C03-009.

The findings and recommendation of the Enforcement Committee are summarized on the
attached form.

Under SDCL 49-7A-27 either party may reject the recommendation of the Enforcement
Committee by requesting a formal hearing on the violation alleged in this complaint. Your



decision should be reflected in the shaded section of the attachment. Please return the signed
form by October 9, 2003 to:

South Dakota One Call Notification Board
1012 N. Sycamore Avenue
Sioux Falls, SD 57110-5747

If both parties accept this resolution, the South Dakota One Call Notification Board is required to
accept the resolution and close this complaint. If either party rejects the Enforcement Committee
resolution of the alleged violation, the South Dakota One Call Notification Board will conduct a
hearing as a contested case under Chapter 1-26 to resolve the allegation alleged in OC03-009.
Following this hearing, the Board shall either render a decision dismissing the complaint for
insufficient evidence or shall impose a penalty pursuant to SDCL 49-7A-18 or SDCL 49-7A-19..

Pursuant to SDCL 15-6-535, failure to answer this Complaint could result in a default judgment
being issued against you. Appropriate liens and other legal collection actions could result. You
are strongly urged to reply to this Notice in the time frame described above and to obtain
the advise of counsel should you have any legal questions.

Sincerely,
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ENFORCEMENT COMMITTEE ACTION

Complaint 0C03-009 CCT 08 2003
Sioux Valley Energy vs. First Rate Excavate(ijTH DAKOTA PUBLIC
UTILITIES COMMISSION

FOR ENFORCEMENTCOMMITTEE USE ONLY
REMARKS:

Alleged Violation of SDCL 49-7A-5 Notification of Proposed Excavation

Allegation is made by Sioux Valley Energy that First Rate Excavate commenced excavation on ticket number 031910295 prior to
2:05 PM on JulL?f 10", The locate request associated with this ticket was completed by the South Dakota One Call Center at 11:00
AM on July 10" and had a start date of July 14" at 10:53 AM. The alleged action on the part of First Rate Excavation caused
damage to an underground power facility operated by Sioux Valley Energy.

The response received from First Rate Excavate did not dispute the facts alleged by Sioux Valley Energy in this complained but did
provide background information on the process followed by the firm when dispatching the workers in this instance. The committee
was concerned with two issues contained in the response. 1) The process did not reflect any administrative controls that would
insure that a valid ticket was in place prior to the start of excavation activity and 2) The response indicated that if marks were present
the field forces would assume that the excavation site had been marked...no consideration was given to the fact that multiple
excavators can be working at a single site and that specific marking instructions may differ from those desired by First Rate
Excavate. In this instance, the response indicated that marks were present at the site so First Rate Excavate employees commenced
excavation without verification that the remarks were associated with ticket number 031910295.

Based on the information provided by Sioux Valley Energy and the fact that the response did not dispute the facts presented, the
Committee found that there was probable cause that First Rate Excavate had violated SDCL 49-7A-5 by commencing excavation
activity prior to the start date on ticket number 0319102935,

Request to apply penalties under SDCL 49-7A-19 Penalties for Intentional Violation

To insure fair application of this statute, the committee first reviewed the definition of intentional...”done with intent or on purpose”
or “pertaining to intention or purpose”. This definition was used in the discussion and application of this statute.

In the complaint document, Sioux Valley Energy included a statement from an employee of First Rate Excavate who was present at
the site of the damaged facility. In response to an inquiry by a Sioux Valley Energy technician as to whether First Rate Excavate had
a one-call ticket for the excavation activity, the employee of First Rate Excavate stated “it was a fresh one”. This would appear to
indicate that the First Rate Excavate employee at the excavation site knew that the one-call ticket was recently called in to the South
Dakota One Call Center.

The committee then reviewed the timeline of the ticket: 1) Locate Request completed at the South Dakota One Call Cenier at 11:00

AM on July 10" 2) Damage discovered by Sioux Valley Energy around 2:00 PM on July 10" 3) Start date of July 14" at 10:53 AM.
This would indicate that the interval between the call to the South Dakota One Call Center and the commencement of excavation was
Iess than 3 hours. This timeline would appear to confirm the statements made by the First Rate Excavate employee.

The response from First Rate Excavate did not disputed any of the information provided by Sioux Valley Energy and did not provide
any other explanation of the comments made by their employee at the site.

Based on the information provided, the Committee found that there was probable cause that the employees of First Rate Excavate
knew that they were commencing excavation prior to the start date and time on the ticket. In the opinion of the commiitee, this
demonstrated that the action met the definition of intentional and that the penalties should be determined based on SDCL 49-7A-
19.




RECOMMENDATION

FOR ENFORCEMENT COMMITTEE USE ONLY

VIOLATION OF SOUTH DAKOTA SDCL 49-7A-5:

The Committee found that First Rate Excavate had violated SDCL 49-7A-5 by commencing excavation prior to the start date on the
ticket and that the employees of First Rate Excavate knew that the locate request was not valid when they commenced the excavation
activity.

PROPOSED PENALTY FOR THIS VIOLATION AUTHORIZED UNDER SDCL 49-7A-19:

The committee recommends a penalty of one thousand dollars ($1000.00) with six hundred dollars ($600.00) suspended on the basis
that First Rate Excavate fully comply with SDCL 49-7A and ARSD Article 20:25 for twelve months following acceptance of
resolution of Complaint OC03-009.

COMMENTS:

The Committee would strongly urge First Rate Excavate to review its administrative procedures and employee training to insure that

their operational processes meet or exceed the requirements of SDCL 49-7A, ARSD Article 20:25 and all OSHA requirements. This
will eliminate future violations of the statute while improving the safety to their employees and the general public.

¥

~ ACCEPTANCE OR REJECTION BY PARTIES INVOLVED IN COMPLAINT OC03-009




RECOMMENDATION
FOR ENFORCEMENT COMMITTEE USE ONLY

VIOLATION OF SOUTH DAKOTA SDCL 49-7A-5:

The Committee found that First Rate Excavate had violated SDCL 49-~7A-5 by commencing excavation prior to the start date on the
ticket and that the employees of First Rate Excavate knew that the locate request was not valid when they commenced the excavation
activity.

PROPOSED PENALTY FOR THIS VIOLATION AUTHORIZED UNDER SDCL 49-7A-19:

The committee recommends a penalty of one thousand dollars ($1000.00) with six hundred dollars ($600.00) suspended on the basis
that First Rate Excavate fully comply with SDCL 49-7A and ARSD Article 20:25 for twelve months following acceptance of
resolution of Complaint OC03-009.

COMMENTS:

The Committee wonld strongly urge First Rate Excavate to review its administrative procedures and employee training to insure that
their operational processes meet or exceed the requirements of SDCL 49-7A, ARSD Article 20:25 and all OSHA requirements. This
will eliminate future violations of the statute while improving the safety to their employees and the general public.

ACCEPTANCE OR REJECTION BY PARTIES INVOLVED IN COMPLAINT OC03-009




FIRST RATE EXCAVATE INC. Ne 32204
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